BASTARDS AS ATHENIAN CITIZENS

Marriage is a subject of perennial interest, and we should like to be able to assess
the exact degree of importance which the Greeks attached to this institution. One
of the chief questions is how the formality of marriage, or the lack of it, affected
the children of a union; above all, was illegitimate birth a bar to citizenship even
in democratic Athens? Unfortunately there is still no general agreement about
the answer to this question.

The problem does not involve Perikles’ law on citizenship. That law excluded
from citizenship persons whose mothers were not of Athenian-citizen status, and
forbade marriage between an Athenian and an alien. But there is no evidence that
it made any change concerning children whose parents were both Athenian. The
question which I wish to consider here is simply: did bastardy (i.e. the fact that
his parents were not formally married to each other) exclude from citizenship a
person whose parents were both of Athenian citizen status?

The best recent discussion is that of A.R.W. Harrison, The Law of Athens i
(1968), 63—5. He gives references to earlier discussions, and convincingly demol-
ishes a number of arguments which had been used to support the view that
bastards could not be citizens in Athens. This view rested partly on confusion
between the right to belong to a deme, the right to belong to a phratry, and the
right to inherit property. Everyone agrees that, at least if legitimate children
existed, illegitimate children were excluded from inheritance of their father’s
property (Ar. Birds 1649—68, Dem. 43. 51). Everyone agrees that an illegitimate
son was excluded from his father’s phratry or genos (Ar. Birds 1668—70, Dem.
57. 54, 59. 60). But it does not necessarily follow from this that an illegitimate
son was excluded from his father’s deme, and it was enrolment in the deme
which constituted admission to the rights of an Athenian citizen. When a speaker
(notably the speaker of Dem. 57, Against Euboulides), claiming the right to be
enrolled in a deme, adduces as evidence the fact that he was enrolled in a phratry,
that does not show that admission to a deme required all the same birth qualifi-
cations as admission to a phratry, but only that the birth qualifications required
for admission to a deme (Athenian parentage on both sides) were among those
required for admission to a phratry, so that previous admission to a phratry was
good evidence that one possessed the qualifications required for admission to a
deme.

Nevertheless two other writers have lately maintained the view that bastards
were excluded from citizenship; but they have failed to answer satisfactorily
Harrison’s objections to to it. The first, W.K. Lacey, can hardly be blamed for
this, since his book The Family in Classical Greece (1968) had gone to press
before Harrison’s was published; but his note on the problem (282, n. 15) is
vitiated by failure to distinguish deme-membership from phratry-membership
and inheritance of property. He does produce one new argument, but it is not
valid. The argument is based on Ar. Wasps 718, a line which contains a comic
complaint that Athenians claiming a dole of grain were subjected to prosecution
for £evia. Lacey suggests that this line refers to the chorus of the play, that the
chorus undoubtedly had Athenian parents, and that the ground of prosecution
must therefore have been that their parents were not married; but he has failed
to realize that the point of the line is to complain that prosecutions were brought
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unreasonably against men who in fact were genuine Athenians. (Cf. the note on
line 718 in my edition of Ar. Wasps.)

More recently Mrs. S.C. Humphreys has adverted to the problem in her article
‘The Nothoi of Kynosarges’ (JHS 94, 1974, 88—95). Her suggestion that the en-
rolment of bastards at the gymnasium of Kynosarges had religious rather than
political significance is interesting and acceptable. But it does not follow from
this that bastards had no political rights. In fact she makes no attempt to consider
or answer Harrison’s arguments. She simply states (p. 89) that bastards were not
admitted to demes, giving no evidence for this statement but the reference Dem.
57.53.1 find this mystifying. Dem. 57. 53 contains no reference to demes. It
does refer to inheritance of property, and I can only suppose that Mrs. Humphreys,
like others before her, has confused admission to a deme with the right to inherit.
Her sweeping generalization ‘Marriage, legitimacy and citizenship were tied to-
gether in the law of Athens’ is valueless without supporting evidence.

So the negative part of Harrison’s case stands unrefuted. But his positive
reasons for believing that bastards were admitted to citizenship are less satisfac-
tory, since his ‘two very strong arguments’ (p. 65) are both logical rather than
factual. If bastards were excluded from citizenship, why, he asks, did Perikles’
law on citizenship take the form it did, and what was the object of Solon’s law
excluding bastards from inheritance? These rhetorical questions have some force,
but they do not amount to proof. We know virtually nothing about the political
circumstances and motives which gave rise either to Perikles’ law or to Solon’s,
and we cannot be sure that the motives were logical. It would therefore be much
more satisfactory if we could bring forward not just presumptions that logically
the Athenians must have admitted bastards to citizenship, but also evidence that
they actually did. I suggest that the following three pieces of evidence are relevant.

(a) Arist. Ath. Pol. 42. 1, giving a definition of citizenship in a systematic
account of the Athenian constitution, says: LETEXOUOW €V TNS TONLTELAS OL €€
AUPOTEP WY YEYOVOTES AOTLY, éyypadovTal 8  €ic ToUS dnuoTas OKTwKalSeka étn
yeyovdTes. Birth from two citizen parents, and registration in the deme at the age
of eighteen; that is all. There is no mention of the parents’ marriage, and in a
formal definition the silence must be significant. Its significance is not affected
by the ensuing account of the procedure of registration, in the course of which
we are told that the members of a deme consider whether a candidate for enrol-
ment Y€YOVe Kata ToUS vouovs. The phrase katd Tovs vOUOUS must not be mis-
translated ‘legitimately’. (The Greek for ‘legitimate’ is Y¥110106.) kaTd TOVS
vouovs means ‘according to the law’; what the law was on the birth of citizens
has been stated in the earlier sentence.

(b) The formal condemnation of Arkheptolemos and Antiphon for their part
in the oligarchy of 411 B.C. is quoted in [Plu.] Ethika 834 ab. One of its stipu-
lations is: drtuov elvar 'ApxemTONeuo Kai ‘AvTipcovTa Kai YEvos T0 €k TOUTOW, Kal
vofous kai yvnoiovs. Their descendants are to be disfranchised, both bastard and
legitimate. This clearly implies that illegitimate descendants of Athenians normally
have citizenship.

(c) In Isaios 3. 45 the speaker, claiming that Pyrrhos’ daughter is illegitimate
and therefore not entitled to inherit Pyrrhos’ estate, says to her uncle Nikodemos,
who claims that she is legitimate:

tmedn 6€é TG Eevokhel fryyva 0 "Evbios T &8eApidiv oov, eméTpeyas, & Nukddnue, riv &k
TAS EyyunTAs T Mvppw Yeyevnuévny we &t éraipas tkelw odaav éyyvacbat;
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When Endios was giving your niece in marriage to Xenokles, did you, Nikodemos, allow the
daughter of Pyrrhos by his wedded wife to be given away in marriage as a daughter he had
had by a mistress?

If the woman had been legitimate, she would have been émikAnpog, and the nearest
male relative would have been entitled to claim her in marriage, and the estate
with her. On the assumption that she was illegitimate, the relatives could claim
the estate without her and it did not matter to them who married her; and so she
was given in marriage to a citizen who was not a relative, Xenokles. Whether the
speaker is telling the truth about her legitimacy is questionable; but there can be
no question that he expects the jury to believe him, and thus that the kind of act
which he mentions was possible in Athens. So the passage shows that it was pos-
sible for a bastard daughter to be given in marriage to an Athenian citizen. But

in the fourth century marriage or cohabitation of a citizen and a non-citizen as
husband and wife was forbidden (Dem. 59. 16 and 52). I conclude that a bastard
was not necessarily a non-citizen.

APPENDIX: BASTARDS IN ARISTOTLE’S POLITICS

Aristotle in Politics 1278%26—34 and 13199810 acknowledges that in some
democracies bastards are citizens and in others not, but he does not say whether
they were so in Athens. These passages therefore do not help to solve the particu-
lar problem which I have been considering; but, since the first of them has been
found hard to interpret, it may be worth while to say here what I think it does
mean. The text is:

&V moAAais 5é
MONLTELALS TPOTEPENKEL TWAS KAL TWV EEvWY O vopos: & yap
&K TONITI806 &V TIoL SnpokpaTials mohiTns EoTv, TOV adTov
8¢ Tpdmov ExeL kal TA mepl TOUS VOBoUs mapa moANOIS. o0
unv GAN' &mel 8¢ €vdetav Tv yYrnolwy moAir v TololvTat 30
moAiTas Tovs TowuTovs (8ud yap dAryavfpwmiav odTw Xplvral
TOiS VOUOLS), EDTOPODVTES 81) SXAOV KATA MLKPOV TAPALPOLY-
TaL TOVS &K SoUAOL mPWTOY 7 SOUANS, €lra TODS Amo yurakdp,
TéNOG 8€& udvov Tods €t dupolv doTwv moliTas mowiow.

I translate as follows, adding in angled brackets phrases of my own to clarify
what I take to be Aristotle’s meaning.

In many constitutions the law adds <to the list of citizens> some of the <persons who in
other constitutions are > aliens: (a) the son of a citizen woman <and a non-citizen man> is
a citizen in some democracies; (b) the arrangements concerning bastards are similar <i.e.
bastards are citizens> in many places. Nevertheless, since a shortage of legitimate citizens is
the reason why they make such people citizens (underpopulation is the reason why they
modify their laws in this way), when they do have plenty of people they gradually make ex-
clusions: first <they exclude > the sons of a slave man <and a citizen woman> or of a slave
woman <and a citizen man>; secondly <they exclude> those <whose citizen descent is
only > on the female side <i.e. the sons of citizen women and non-citizen men>; finally
they < exclude even the sons of citizen men and non-citizen women and thus> make only
the sons of two citizen parents citizens.
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Aristotle here mentions two possible criteria for excluding a man from citizen-
ship: (a) one of his parents was not a citizen, () his parents were not married to
each other. An individual constitution may employ either criterion (a) or criterion
(b) or both or neither. At line 30 he still has () in mind (T@v yrnoiwy TONTGY
means ‘citizens whose parents were married to each other’, or perhaps ‘citizens
whose parents were both citizens and were married to each other’; cf. 1319%9,
where 700G Yrnoiovs seems to be treated as the antonym of the whole phrase
T0US vOBous Kal é§ omoTepovovy TOATOV). But by line 32 he has forgotten about
(b), and his account of the successive stages of restriction of citizenship refers
only to the use of varieties of criterion (a).

University of Glasgow DOUGLAS M. MACDOWELL
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